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Upon Information and Belief
EditorialPolicy
In view of the contents of various issues of DICTA we feel it advisable to remind our readers (however few they may be), that DICTA
holds no particular political (or religious) beliefs. In fact, it probably
doesn't hold any particular beliefs except on the subjects of bar organization, and the construction, interpretation and administration of law.
We recognize the inalienable right of lawyers to differ. In fact, DICTA,
editorially, sometimes differs with its own editors in articles submitted
by them for publication.1 We feel that the members of the Colorado
bar have the right to have their opinions on legal subjects subjected to
the scrutiny of the other members of the bar. Therefore, if our readers
disagree with material found in the pages of DICTA, their recourse is to
submit their own opinions to the editors for publication.
Midsummer Inventory
The November, 1944, DICTA, at pages 259-263, contains a summary of the action taken by the Colorado Bar Association at last year's
annual meeting. DICTA has been checking up on the program to see how
it has fared since that time and presents its findings.
1. Senate Bill 1914, which the association urged Congress to pass,
and which provides that attorneys admitted to practice in federal courts
or state supreme courts may practice before federal boards or bureaus
without special admission, has apparently received little further action
in Congress. Many bar associations have endorsed the bill.
2. The McCarran-Sumners Bill providing for standard federal
administrative procedure, and court review of decisions of federal boards
and bureaus, which the association urged Congress to pass without further delay, has been studied in a number of informal conferences in
which differences have been ironed out and principles agreed upon. Only
minor problems remain unsettled. It is now expected that committee
hearings will begin soon, with little trouble for the bill anticipated there
or on the floor.
3. The treaty with Mexico regarding a division of the waters of
the Colorado and other border rivers has been ratified by the United
'See DICTA, May, 1945, p. 116.
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States Senate and now awaits ratification by Mexico, which will be taken
up in the fall. The association urged the ratification of the treaty, which
was opposed by the House of Delegates of the American Bar Association
because of objection to certain administrative features. In ratifying the
treaty the Senate adopted certain "reservations." These "reservations"
or interpretations do not change the treaty, but embody principles which
many claim existed without the reservations. However, as the reservations satisfied many who were opposing ratification, the favorable action
of the senate was taken, and approval by Mexico will end a problem of
twenty years' duration.
4. The matter of the establishment of a non-political judiciary,
in fact the whole matter of the judiciary article of the state constitution
in all its aspects, is of deep concern to the officers and governors of the
Colorado Bar Association. They feel, however, that the matter of the
selection of judges in a non-political manner is only a small part of the
large problem. We hope to be able to submit to you in the near future
some definite results in the bar association's program for an improved
judiciary article.
5. The association urged the legislature not to re-enact the service
tax act. The legislature went the association one better and repealed the
service tax. Have you been collecting it since February 28, 1945? If so,
why?
6. Three of the four bills approved in support of the county
judges' association met degrees of success. The salary schedule for clerks
and judges of county courts was revised. In a few instances, salaries were
lowered. In the great majority of instances salaries were increased, but
not to the extent recommended by the county judges and approved by
the bar association. A uniform schedule of fees for probate matters in
all counties was adopted. The bill requiring county judges in larger
counties to be attorneys received the approval of the house but died in
the judiciary committee of the senate.
7. The amendment to the by-laws for reduced dues for newly
admitted members of the bar took effect at that time without further
action.
8. The committees are all going forward with their work and it
is expected that progress will be reported by them this year. We will
endeavor to present complete committee reports at a later date.
9. Returning lawyer veterans are again taking up the practice of
law, and no problems have been met in this connection which cannot be
handled. Many of our returned lawyers are seen daily going about their
professional practices in the courts, record rooms and offices.
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Probate legislation. Most of the probate legislation approved at
the meeting was subsequently presented to the legislature, and is now
law.

A New State Building
The house of the Thirty-fifth General Assembly approved, and the
senate killed, a bill appropriating $38,000 to purchase some lots on
Grant Street, north of Colfax, adjoining the corner lots now owned by
the state. Proponents suggested that the lots should be purchased now,
when available, at a good price, as it is almost certain that the state will
have to build a new office building in the near future. We note that the
superintendent of buildings has now purchased these lots on his own,
-giving as a down payment $8,000 in his capital fund, and a mortgage
for the balance. The Thirty-sixth General Assembly will undoubtedly
be asked to pay off the mortgage. If it does, and the lots finally become
the property of the state, we have a suggestion to make.
Some states, in building their new buildings, have provided for the
housing of the supreme court and attorney general in a separate building. We suggest that the Colorado Bar Association study a plan of housing our supreme court and attorney general in a new court building so
that when Colorado is ready to build a new office building, such plans
can be presented to the legislature, if the association feels them feasible.
Should Judges Be Lawyers?
Colorado does not permit "the coursing of jackrabbits with dogs"
or the coursing of one not "learned in the law" for a place on the supreme court. Such is not the case in Wisconsin, at least as it applies to
the supreme court. Former governor Fred R. Zimmerman, who has held
many state offices, but is not admitted to practice law, sought a place on
the supreme bench last fall, and was decisively defeated. The campaign
apparently did not stir up much comment among lawyers at the time,
but since the election comment has been rather free in lawyers' publications, and in Wisconsin an amendment to the constitution was introduced in the assembly but defeated.
The Wisconsin voters handled the situation all right, but what factors exist which do not justify more national interest and comment upon
a layman's seeking a place on the supreme court of a state, and what impelled the Wisconsin assembly to reject a proposal for a constitutional
amendment which would prevent a similar situation from arising in the
future? Hadn't we lawyers better take time out long enough to find out
why many people don't think legal knowledge an essential qualification
for service on the bench and a desirable one for service in the legislature?
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Integtation
The June, 1945, issue of the Journal of the American Judicature
Society, at page 28, has a list of the states having integrated bars. Besides Colorado, of the eleven. western states, Montana does not have an
integrated bar. Of the states bordering on Colorado, Kansas does not
have integration. Of the states west of the Mississippi River, in addition
to these three, Minnesota and Iowa do not have integration. Twentyfive states now have integrated bars.
Adequate Compensation for Judges
In the April, 1945, issue of the Journal of the American Judicature
Society is an article on "Salaries of American Judges" by Glenn R. Winters, the editor. This article is worthy of consideration by every Colorado lawyer. For those who want to delve deeper into the subject, we
suggest the book by Evan Haynes, just published, entitled "The Selection and Tenure of Judges." This book is the latest of the Judicial
Administration series.
If you are making a good li4 ing in the practice of the law, would
you be willing to become a candidate for the district or supreme bench
in the next election if at the end of your term, in the event of your failure
of reelection, you would have to resume the practice in order tb provide
for you and your family adequate income? Your answer to this question
is very probably "No."
According to Mr. Winters article, only seven states pay their supreme court judges less than does Colorado. In two of these states legislation proposed this year would increase these salaries above the amount
being paid in Colorado. In approximately the same states the maximum
salary paid to trial judges is less than the $5,000 a year paid to our district judges. Supreme court judges who have served ten years get a pension of $3,000 a year after reaching the age of 65. No other pensions
are given Colorado judges.
Of course, the standard for compensation for Colorado judges
should not be what other states are paying their judges, but what Colorado must pay to get good judges. The judge of the Denver County
Court receives $7,000 a year. If it is necessary to pay that to get a good
county judge, can a good supreme court judge be had for $6,500 or a
good district judge for $5,000? In figuring compensation, should consideration be given to the fact that living in some communities is higher
than in others? In New York judges sitting in New York City get
$10,000 more a year than judges sitting elsewhere.
Suppose the salaries now received by our judges are reasonable
compensation for the actual months spent on the bench. Are they adequate to compensate for loss of practice and to provide needs for old age?
In other words, should we consider an extension of judges' pensions?
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As above stated, a supreme court judge who has served 10 years
gets $3,000 a year pension from age 65. Is this adequate? How about
a judge who has served 5 years and is 65? How about a judge who has
served 10 years and is not yet 65? How about a district judge?
Perhaps a system of pensions should be worked out which will
recognize both length of service and age. The state has done this with
regular employes. Employes who have served 15 years and have reached
65, or who have served 5 years and reached 70 are entitled to retire on a
monthly payment of one-twentieth of one-half of monthly salary for
each year of service, the maximum payment being one-half of the
monthly salary. Thus, one who has served 10 years and is 70 may
retire on ten-twentieths of one-half (or one-fourth) of the monthly
salary. A supreme court judge who had served 5 years and reached the
age of 70 would receive $812.50 yearly under this formula. Of course,
this probably is not the proper formula to apply in the case of judges,
but it would certainly seem fair and proper to work out some system of
pensions for judges which would permit more lawyers, who now dread
to face the prospects of returning to practice on their retirement from the
bench, and compete with younger lawyers in building up a new clientele,
to seek election to the bench.
The judges render a great public service, and the lawyers should see
to it that they receive compensation which will encourage men who will
make good judges to seek places on the bench. Likewise, the men who
are now sitting on the bench should have adequate compensation for the
services which they are now rendering.

Bar Examinations
The following persons took the bar examinations June 27 to 30,
1945:
Walter A. Ballou, 2383 South Williams St., Denver, Colo.
William Bodan, Jr., 3091 South Washington St., Englewood,
Colo.
Elmer James Brittain, 1617 Lincoln St., Boulder, Colo.
James Francis Friel, 2267 Hudson St., Denver, Colo.
L. V. (Billie) Hallen, 1180 Sherman St., Denver, Colo.
Alice B. Loveland, 1145 Sherman St., Denver, Colo.
Joseph Edward Maker, 285 South Lincoln St., Denver, Colo.
John Waldo Stanley Maus, 1384 Eudora St., Denver, Colo.
George Lee Strain, 702 Cimarron St., La Junta, Colo.
Neil Tasher, 76 Emerson St., Denver, Colo.
Minoru Yasui, 2215 South Columbine St., Denver, Colo.
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In Defense of H. B. 109-Re Serving Notice Before

a Witness' Deposition May Be Takent
By DONALD M. LESHER*
There has been a question raised since H. B. 109 has become law
(effective July 4, 1945) that has temporarily thrown into jeopardy the
practice of taking depositions on proof of a will without serving notice,
as is required in civil actions. H. B. 109, referred to during the Thirtyfifth General Assembly as "The Probate Bill," amended eleven sections
of the present chapter 176, on Wills and Estates, and repealed four others. It had probably received, over a period of years, more technical consideration and deliberation than any other bill before the 1945 legislature.
But now, after Hugh Henry's recent article in DICTA on "Some
Tips on Practicing Law-as of 1945,"' and after Roy Rubright's article
2
on "Some Footnotes to the 1945 Statutes," some attorneys are wonderthe testimony of a witbefore
notice
to
serve
required
will
be
if
they
ing
ness to a will may be taken by deposition in proving the will. Section 12
of the bill in question amends section 253, ch. 176, the applicable part'
of subsection (c) thereof reading as follows:
"Except as in this Chapter otherwise provided or permitted,
service and proof of.service of any process, notice, citation, writ or
order of court, the taking of depositions, and all other procedure
under this Chapter, shall be governed by the Colorado rules of civil
procedure then in effect with regard to actions in rem; * * *"
Because of the phrase, "Except as in this Chapter otherwise provided or permitted, * * * " H. B. 109 did rot change the old practice
unless the pertinent sections elsewhere in chapter 176 were either repealed
or amended. The only other sections which might be applicable are sections 252 and 59. Section 252 applies, in general, to the taking of depositions in probate matters, and section 59 applies specifically to the taking of testimony of any non-resident witness by deposition. Neither
section 59 nor section 252 was changed by H. B. 109.
The relevant part of section 59 reads as follows:
"When the testimony of any non-resident witness or witnesses
residing out of the county wherein any will is sought to be admitted to probate, may be desired, touching the execution of such
will, it shal! be lawful for the party seeking to have such will admitted to probate, or resisting the same in the county court, to
tEditor's Note: Attention is also directed, in connection with this article, to
H. B. 759 regarding proof of will where witnesses are unavailable.
*Of the Denver bar. Member Thirty-fifth General Assembly.
'DICTA, April, 1945, p. 88.
'DICTA, June, 1945, p. 130.
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cause the deposition of such witness to be taken in like manner, as
now is or hereafter may be provided in civil cases; * * *"
Because of the last phrase of the above-quoted statute, ,i. , * as
now is or hereafter may be provided in civil cases; * * *" we must look

to our Rules of Civil Procedure for direction; rule 30 (a) provides:
"A party desiring to take the deposition of any person upon
oral examination shall give reasonable notice in writing to every
other party to the action not in default."
Rule 31 C (a) provides:
"A party desiring to take the deposition of any person upon
written interrogatories shall serve them in the manner provided by
Rule 30 upon every other party not in default with a notice stating
the name and address of the person who is to answer them and the
name or descriptive title and address of the officer before whom the
deposition is to be taken."
From these two rules, it appears that, before the testimony of a
non-resident witness may be taken by deposition, reasonable notice in
writing must be given to "every other party to the action not in default."
But if this is the rule of procedure, H. B. 109 is not responsible, it having made no change in the prerequisites of the taking of testimony by
deposition.
It remains for our court decisions, then, to determine whether or
not there are parties to the action not in default upon whom service may
be made. If there are no parties to a proceeding to prove a will, obviously
there can be no notice. In Blackman v. Edsall et al. (1902), 17 Colo.
A. 429, 432, it was said:
"In fact, there are no parties to the proceeding in a county court
to probate a will. When the will is produced the court may proceed of its own motion. The proceeding is in rem. The judgment
is in rem, and is not for or against any party."

Logically, the proceeding being ex parte, there are no parties in an
action to probate a will within the meaning of the parties litigant in an
ordinary civil suit. Even though every heir, devisee, legatee, ward, and
creditor may have an interest in the action, none can qualify as a party
as required by the Rules of Civil Procedure.
H. B. 109 does not place, then, an additional burden on attorneys;
it does not complicate a formerly simple procedure; it will not even
require lawyers to change their habits of practice in this respect; the
burden simply never existed.
This article is not an attempt, however, to justify any new procedure which might be traced to the bill. There will probably be as
many mistakes made by attorneys practicing under whatever changes
were made as there were before-but there the human element is at fault,
not the law.
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Comments on the Rules of Civil Procedure
Recently many questions regarding the Rules of Civil Procedure
and the new divorce statute have been brought to the attention of members of the Rules Committee, which prompts the following comments.
A.
NOMENCLATURE
The continued use by attorneys and th courts of old terms which
were proper under the code, but which are obsolete under the rules, creates confusion in court procedure. Here are a few of the changes which
the rules made in pleadings, which many judges and lawyers may have
overlooked:
1. "Cause of Action" is improper as a heading or as descriptive of a claim. The correct term is "Claim." Instead of saying
"First Cause of Action" we should say "First Claim." Rule 8 (a).
The phrase "Cause of Action" was purposely 6mitted from the
federal rules which are followed in the present Colorado practice.
2. "Counts." Under Rule 8 (e) 2, a party may set forth
two or more statements of a claim or defense either alternately or
hypothetically in one count or in separate counts or defenses. Separate counts which are based upon the same transaction or occurrence, although different or inconsistent relief is sought under each,
should not be referred to as "Cause of Action" but as "First
Count," "Second Count," etc.
3. "Replication" is an obsolete term. The correct word is
"Reply," which is filed to a "Counterclaim," or, on order of
court, to an answer. Rule 7 (a).
4. "Counterclaim." This is the term to use when relief is
sought against any opposing party. Rule 7 (a) ; Rule 13 (a) and
(b).
5. "Cross-claim." This is the caption when relief is sought
against a co-party. Rule 13 (g). An answer is filed to a "crossclaim." Rule 7 (a).
Under 4 and 5 above, it is improper to refer to a pleading as a
cross bill or a cross-complaint. It is either a counterclaim if filed against
an opposing party or a cross-claim if filed against a co-party.
6. "Cross-complaint" was proper in divorce proceedings under Sec. 7, Chapter 56, C. S. A., but this has been changed by the
1945 legislature. "Counterclaim" is now the proper term in divorce.
7. "Demurrer" is abolished. Rule 7 (c).
This rule
states: "'Demurrers,pleas and exceptions for insufficiency of a
pleading shall not be used."
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8. The legal sufficiency of a pleading is raised by a motion
to dismiss:
As to the complaint, counterclaim, cross-claim, or
(a)
third-party claim, as the case may be: That it fails "to state a
claim upon which relief can be granted." Rule 12 (b) and (h).
(b)
As to answer or reply: That it fails "to state a legal
defense to the claim," counterclaim, cross-claim, or third-party
claim, as the case may be. Rule 12 (h).
9. Or by motion to strike:
As to a responsive pleading (i. e., answer to a complaint, to a
cross-claim or to a third-party complaint) : A motion to strike the
entire pleading or a separate defense therein may be filed on the
ground that such responsive pleading or separate defense therein
"fails to state a legal defense." Rule 12 (f).
10. "Motion for Judgment on the Pleadings" under Rule
12 (c) should be so captioned and referred to.
11.
"Motion for Summary Judgment" under Rule 56
should be so captioned and referred to.
Numbers 8 and 9 should not be referred to as being "a demurrer" or "in the nature of a demurrer."
B.
RULE 14-THIRD PARTY PRACTICE
This is new procedure in this state, and the committee would like
to hear from the bench and bar as to how it has worked in practice.
There are many instances in which the court undoubtedly should
exercise its right to. order a separate trial of the third-party issues under
Rules 20 (b) and 42 (b). Under these two rules it is not only proper
but desirable to order separate trials if the determination of the thirdparty issues will unduly embarrass, delay, or put the plaintiff to expense,
in all cases where the plaintiff seeks nothing from the third-party defendant and the latter seeks nothing from the plaintiff.
We believe that the proper application of these rules 20 (b) and
42 (b) has been overlooked, hence this notation.
C.
NEW 1945 DIVORCE PROCEDURE
Rule 81 (b) makes the rules inapplicable where inconsistent or in
conflict with the statutes in divorce or separate maintenance actions.
On April 4, 1945, the 1945 law became effective adopting the process,
practice and procedure of the rules in divorce, separate maintenance and
annulment proceedings.
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The pertinent provisions of that statute are:
Section 1. Except as herein otherwise expressly provided, the
process, the service thereof and the practice and procedure in actions
for divorce, separate maintenance and annulment, shall be as may
be now or at any time hereafter provided for by the Rules of Civil
Procedure of the State of Colorado for civil actions.
Section 2. No trial of an action for divorce, separate maintenance or annulment shall be had until after the expiration of
thirty days from the filing of the Complaint with the Clerk of the
Court; and unless Plaintiff be personally present, or in lieu thereof
permission of the Court be granted to present Plainhiff's testimony
by deposition at said trial.
Section 3. This leaves Sec. 13, Chapter 56, C. S. A. intact
an entry of decree in 48 hours and interlocutory and final decree.
Section 4. Jury trial waived as provided in rules.
Section 5. Secs. 4, 5, 9, 10 and 12 of Chapter 56 repealed.
Hence the same form of summons can be used in divorce as in the
ordinary case, and the summons is served in the same manner.
The Rules Committee of the Supreme Court
Jean Breitenstein,
W. Clayton Carpenter,
Thomas Keely,
Percy S. Morris,
Philip S. Van Cise.

IN MEMORY OF COLORADO LAWYERS WHO
HAVE GIVEN THEIR LIVES IN THE SERVICE
OF THEIR COUNTRY

MAJOR WAYNE A. BANNISTER
LIEUTENANT CHARLES W. DELANEY, JR.
LIEUTENANT (J.G.) DONALD J. GILLIAM
LIEUTENANT JOSEPH P. JOHNSON
LIEUTENANT JAMES L. LANG
LIEUTENANT ALVIN L. ROSENBAUM
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The Constitutions of Russia and the

United States
By THOMAS S. BUZBEE*
I have chosen for my subject the Constitutions of the Union of
Soviet Socialist Republics, hereafter called "Russia," and the United
States; but do not become alarmed, I am not an authority on either
constitution, and intend to refer only to a few sections of each. My purpose is to call attention to the fundamental differences between the two
constitutions, and then the extent to which by judicial construction and
executive interpretation, we have adopted many of the principles of the
Russian Constitution.
My reference to the constitution and laws of Russia are taken from
a "Pocket Guide of the Soviet Union," published in English by the Soviet Government in 1932, and purchased by me in Leningrad in 1935.
One of the basic principles of the Russian Constitution is stated as
follows:
"Whereas in capitalist countries industry, agriculture, transport, the banks and other branches of the national economy are
buffeted and dragged down by chaotic elemental forces owing to the
absence and, indeed, the impossibility of any unity of purpose in
the economic and industrial fields, in the USSR the industries, railroads, waterways, cooperatives, commerce, credit, and (now) agriculture are coordinated to meet the needs of a comprehensive plan
of economic reconstruction! Soviet economy is therefore a synonym for planned economy. Burgeois economy can make no such
claim." (p. 57)
The constitution, therefore, provides that the central government
shall be responsible for "the formulation of a general plan for the industry of the entire union or promulgation of the basic labor laws and
civil and criminal legislation." This is described to be a "planned economy," to operate under the control of commissars and bureaus.
For more than a century and a half, -and until the adoption of the
Russian Constitution, it was never suspected that there was anything in
the Constitution of the United States which authorized the central government to adopt a planned economy, or to provide a general plan for
the industry of the entire nation, or to promulgate basic laws for the
entire country; but at the beginning of this administration, Congress
adopted a system of planned economy and passed laws under which the
government assumed management and control in various forms of the
agricultural, financial and industrial affairs of the country. This management and control is exercised by departments and bureaus appointed
*Of the bar of Little Rock, Arkansas.
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by and subject to the control of the President. It is not necessary to tell
you of the extent to which this is being done.
In Russia there is no division of power among the departments of
government. It is provided that "every organ is accountable to the superior body immediately above it," which in final analysis means Mr.
Stalin.
Many of our laws are now merely delegations of power to the
President, to be exercised at his discretion.
The Constitution of the United States provides for three departments of government, to-wit, executive, legislative, and judicial, which
are, subject to certain exceptions, independent of each other.
There are those who claim that the judicial department is now
functioning as a branch of the executive department rather than as an
independent department. This, of course, is a matter of opinion, but
some facts must be recognized.
When the first "planned economy" laws were passed, the court held
that the laws were unconstitutional, on the ground that Congress had
no authority to regulate the internal affairs of the states, or to delegate its
legislative powers to the President. The court proceeded on the theory
that when a certain construction of the constitution had been in effect for
one hundred fifty years, that was conclusive evidence that such construction was the one intended by the people and that the constitution could
only be changed in the manner therein provided. They did not believe
that it should be changed by judicial interpretation. The executive department then made a vigorous attack on the court, and charged that it
was composed of nine old men, with the notions of horse and buggy
days. Subsequently, new acts were passed, and, following the appointment of new judges, the court overruled former interpretations of the
constitution, construed it to conform to the views of the executive department, and then held that the acts were valid, although they do regulate the internal affairs of the states and delegate to the President and
bureaus the right to make laws in the form of executive directives and
rules and regulations.
In a recent book by Mr. George Wharton Pepper, he made the following statement:
"The American Constitutional Law which in peacetime this
Japanese friend and I wished to commend to his fellow countrymen was a different body of law from that which goes by the same
name today. The difference has come about by a change of attitude
on the part of the Supreme Court of the United States.
"This change in the Court itself is the result of the now prevalent doctrine thit when private right and public interest appear to
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be in conflict a strong presumption at once arises that the citizen's
right must be overridden."
If the implications of this statement are correct, there may at least
be grounds for the belief that the court is unduly influenced by the executive department.
In Russia, it is specifically stated that every organ of power does not
merely legislate in its allotted field, but also executes its own decisions
and the decisions of the superior power. This practice is now largely
followed in the United States.
The book above referred to, published by Russia in 1932, lists sixteen alphabetical bureaus. Whether this was the total existing, I do not
know, but this country, according to the list published by the government in 1944, has 132 alphabetical bureaus and commissions, and every
agricultural and business activity is subject, in one form or other, to the
direction and supervision of these bureaus and commissionis.
Under this system, in one year prior to the war, farmers were required to file with the government twenty-two million forms, questionnaires and returns. Those engaged in industry, finance, and commerce
were required to file sixty million such returns, and rules, regulations and
directives were issued in great number.
Directives of the executives and the orders of the bureaus are enforced in some instances by the imposing of penalties and in others by
the withholding of benefits. In many cases, the judgment of the bureau
is executed immediately, and in the majority of instances there is no right
of trial by judicial process, and no effective right of appeal.
The Supreme Court has held that the findings of the boards, in
many instances, are final and not subject to review. The result is that
the bureaus follow the Russian system and make the law, construe the
law, and execute the law.
Russia, like the United States, is composed of federated states.
The Russian Constitution guarantees to each federated republic or
state the right freely to withdraw from the union. It was demonstrated
by the Civil War that the states of this Union do not have that right,
but in this connection I would like to quote a statement made by a judge
of Chicago, whose name I do not now remember.
In a public forum, held on the ship immediately after leaving the
jurisdiction of Russia, this Chicago judge reported that he had a letter
from a mutual friend to one of the judges in Moscow; that he spent some
time in a Moscow court, and talked with the Russian judge about their
system. In the course of the conversation, he said to the Russian judge,
"I see by your constitution that each state of the union has the right to
withdraw at will." "Yes," the Russian judge replied, "that is true."
"But," the Chicago judge continued, "I also see that it is a crime punish-
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able by a severe penalty for an individual to agitate against the government. Now, how can a state secede unless some individual starts agitation?" "Well," the Russian judge replied, "We had an instance of that
kind down in the Ukraine a short time ago. An agitation was started to
have the Ukraine withdraw from the union. Being interested to know
what the complaint was, the government sent some agents down to
investigate. The parties starting the agitation were so embarrassed by
their inability to justify their complaints that they committed suicide."
So it may be that there is not much difference in the constitutions
of the two countries in this respect, and probably a few suicides, either
voluntary or otherwise, are better than a civil war.
The Constitution of Russia announces that because of the conditions accompanying the class 9truggle and the multiform aspects of crime,
it is difficult, if not impossible, to define crime by exact and unchanged
legal formulas. Therefore, the law allows a charge of criminal responsibility to be brought by analogy when a socially dangerous act is not
directly described by the terms of the criminal code. Further, that sometimes that act might come within the definition of the code without necessarily being socially dangerous. In those cases the courts, in their judgment, either impose penalties for acts which are not directly prohibited
by law or grant relief from penalties for acts which are prohibited by
law. In other words, the citizens may not have violated any law, but
may be arrested at the instance of the government, and the court, under
the direction of the government, may change or make the law to fit the
case and find the defendant guilty.
The Constitution of the United States provides that no ex post
facto law shall be passed. Therefore, in the United States no one can be
convicted of a crime until that crime has been defined and prohibited by
law.

This provision of our constitution still stands, but the bureaus and
departments frequently issue retroactive orders, especially in the field of
wages, which impose upon the employer liabilities running into large
amounts, and it is not uncommon for one bureau to punish acts authorized by another bureau.
The Constitution of Russia declares that "private property in
lands, forest, mineral lands, wealth and waters or mines of production,
rail and water transportation, means of industrial production, including
mines, pits, factories and industrial plants, is abolished and all such property is declared to be the property of the State." This leaves only a small
class of personal property subject to private ownership.
This taking of private property by Russia was justified as follows:
"The abolition of private property in the means of production is bound to lead to the complete elimination of anarchy of
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commodity production regulated solely by the elemental laws of
the open market, giving place to socialized industry based on a
single, uniform and centralized plan of economic and cultural construction, drafted and applied with full and exact regard to the
material and cultural requirements of the country." (p. 5)
The transition from private to public ownership was made by a
simple declaration on the part of the government and without the payment of any compensation.
The Constitution of the United States provides that private property shall not be taken for public use without just compensation.
The government of this country has not taken over private property without compensation, but, for reasons very similar to those given
by Russia, has assumed management and control of much of such property without responsibility of ownership, and, in addition, has now
acquired ownership of billions of dollars worth of lands, power plants,
and other industries, which directly compete with private industry.
In Russia there is no freedom of press or freedom of speech. A private criticism of the government, if overheard by one of its agents, may
subject the one voicing the criticism to severe punishment.
Our constitution guarantees freedom of speech and of the press, but
we are in various ways destroying this freedom. We can still speak freely
about the government, about the President, and about God, but an employer of labor cannot speak freely about labor unions. I base this statement on opinions of the Supreme Court as construed by its own members. Mr. Justice Jackson, in a concurring opinion upholding the right
of a union leader to free speech, said (p. 330) :
"But I must admit that in overriding the findings of the
Texas court we are applying to Thomas a rule the benefit of which
in all its breadth and vigor this Court denies to employers in National Labor Relations Board cases." '
Russia is described as a state under the dictatorship of the proletariat; that is, the workers and poorer class of people. In order to bring
about that dictatorship, the constitution provides that "no persons shall
take any part whatever in the government who have ever lived in the
past, or are now living, on unearned income, especially owners of land
or industrial enterprise, or who have ever derived income from trade or
invested capital, the clergy and monks of all religious sects, as well as
officials and civil service employees of the old regime."
Consequently, the government of Russia, by its constitution, is a
government by and for the benefit of one class of its citizens.
'Thomas v. Collins, opinion Jan. 8, 1945, 65-No. 6, Supreme Court Reporter,
p. 315.
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The Constitution of the United States provides that "all persons
born or naturalized in the United States and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they
reside," and, further, that the right of citizens to vote shall not be denied or abridged by the United States or by any state on account of race,
color, or previous condition of servitude.
Therefore, the government of the United States is a government
by and for the benefit of all of its citizens; but the following things have
come to pass:
The worker is guaranteed the right to organize for collective bargaining. This right is denied to the employer.
The worker is guaranteed the right to strike. This right, or its
equivalent, is denied to the employer.
The worker is guaranteed the right to free speech. This right is
denied to the employer.
An award by a government bureau in favor of the worker is enforced by the army and navy of the United States. An award in favor
of an employer is not enforced, but, in common practice, if not agreeable
to the worker, is amended to his satisfaction.
A distinction is sometimes made between the worker and a union.
A member of a union can, by force, intimidation, and violence, obtain a
valid contract of employment which will be enforced by the government.' No worker not a member of a union, and no other citizen, can
force the making of a valid contract in this manner.
The worker is guaranteed the right to strike, but, in many instances, is denied the right to work, unless he is able, for a substantial
payment, to obtain permission to work from a labor union.
The government is now constructing a very large emergency war
plant at Camden, Arkansas. Over twenty thousand workers are employed at the plant, and the government is advertising daily for new
workers, yet the worker cannot be employed in the plant until he joins
the union for an initiation fee of from $10.00 for common labor to
more than $100.00 for skilled labor, and, in addition, monthly dues
thereafter of from $1.00 to $5.00 per month. These figures are based
on information which I consider reliable. If correct, the tribute paid by
the workers to the union for the right to engage in war work at this
plant will amount to millions of dollars. This plant is hardly an exception to the general practice.
The unions have now gone a step further and are demanding, with
some success, that employers or manufacturers pay tribute to them for
every article manufactured or processed. One of the chief labor leaders
'UJ. S. v. Local 807, 315 U. S. 510.
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of the United States has now got the employers and the government
backed against the wall, with a demand to surrender, or else, and the
government seems powerless to do anything about it except punish the
employers. If past performances are any criterion, the government will
surrender.
We have now created another bureau, called the FEPC, for the purpose of preventing discrimination in employment, because of race, creed,
or color. The sponsors of this bureau vigorously resent any suggestion
that there be no discrimination in employment between union and nonunion workers.
These things necessarily raise the question as to whether the government is now being operated for the benefit of all of the citizens, or,
like the government of Russia, for the benefit of the proletariat and the
worker, or, at any rate, for the benefit of the union.
Workers in the United States, when on strike, frequently engage in
shooting, and while this at times seems to be condoned by the government, it is done without government supervision.
The matter is handled differently in Russia. I quote:
"Shooting, the severest measure of defense employed in the
bitter struggle waged by the working-class, is especially regulated
by the laws of the USSR and the Republics of the Union, and may
not be employed in the case of minors or pregnant women." (p. 96)
A news item from Russia, in September, 1935, stated that Mattisova-Urago, Maria, was sentenced to death for stealing chocolate from
a Leningrad chocolate factory in which she worked. This lady was
treated in this manner because she was working for the union, which
was the government. If she had been a member of a union working for
a private employer in the United States, whether pregnant or not, she
would have been restored to her job and awarded back pay with overtime.
The book from which I have been quoting contains a chapter setting out the theories of the labor and social security legislation 6f Russia.
The chapter is too long to be quoted here, but it would be difficult to read
the chapter without reaching the conclusion that it is the basis of our
labor and social security laws.
Russia is the leading communistic country in the world, and, while
the great majority of people of this country apparently abhor everything
labeled "communism," and even ardent New Dealers vigorously deny
communistic sympathies, it must be apparent to anyone who will look
at the record that we have gone far towards adopting the Russian communistic system.
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To summarize:
The central government has adopted a "planned economy" and
promulgated basic labor laws for the entire country, which are administered by commissions and bureaus.
The Supreme Court has changed the long-standing interpretation
of the constitution to conform to the views of the executive department.
Commissions and bureaus make, construe, and enforce their own
orders.
Commissions and bureaus make retroactive orders.
The government has acquired ownership and control of lands,
power plants, and other industries.
Freedom of speech has been denied to one class of citizens.
One class of citizens is given privileges and exemptions which are
denied to every other class.
Measures bringing about this condition are authorized by the Constitution of Russia, but until this administration, it was not thought
that they were authorized by the Constitution of the United States.
In Russia the change from the former system, which was not democratic, to the present was achieved by force, blood purges, and revolution.
In the United States it has been achieved by the payment of subsidies
and bonuses, and the promise of greater profits, higher wages, increased
farm prices, and social security, all worthy objectives, but all paid, and
to be paid for with our own money, or that of our descendants, a detail
which is seldom mentioned by the proponents of the system. The
method of change has been much less painful than that used by Russia.
But will the results be any less painful?
The government, operating under this system of planned economy,
administered by federal bureaus in the seven years prior to the war, spent
fifty-four billion, eight hundred eight million, one hundred sixteen
thousand, one hundred eighty-nine dollars, most of it borrowed, and
on a great part of which the government has not yet commenced to pay
interest.
It must be admitted that many people have been benefited, at least
temporarily, by this system, because no one can spend fifty-four billion
dollars without benefiting somebody; but it is apparent now that for
twelve years, including eight years before the war, we have been living
on our surplus and credit, and in addition we now have the war debt.
It certainly does not require more than ordinary intelligence to
know that we cannot continue to live on credit, and it is evident that
pay-day is close at hand.
It must be recognized that there must be much regimentation and
planning in order to win the war, but the changes which I have dis-
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cussed were made in time of peace, and when peace comes again it will
be for the people to decide whether to continue a system of planned economy or return to a system of individual initiative and free enterprise.
It has been my purpose in this talk merely to call attention to the
facts and not to advocate any particular form of government, but if history is any criterion, two facts must be recognized: first, that a system of
planned economy is inconsistent with a free democracy and cannot be
operated except by a totalitarian government; and, second, that all of the
theories of this planned economy have been tried out and have been
found wanting.
Joseph tried them out nearly four thousand years ago in Egypt,
when he had the government take over entire control of production and
distribution. From Joseph's standpoint, the experiment was a success,
for the government soon owned all of the wealth, but the citizens were
impoverished, and Joseph's people became slaves.
Solomon, who claimed to be the wisest of all men, tried them out
in Judea. From Solomon's standpoint the experiment was a success,
because he regimented his people, put over a big public works program,
and died before pay-day; but when his successor sent the collector of
internal revenue to collect taxes, he was put to death, and the kingdom
was destroyed forever.
Lycurgus tried them out on the Greeks when he had the government assume complete control of finances, agriculture, and labor, and
set up a great security program. The experiment failed.
Diocletian, who was a man of fine motives and human impulses,
tried them out on the Romans. Among other things, in order to protect
returning soldiers, he placed a ceiling on prices and prescribed minimum
wages. Historians say the result was disastrous to the Roman Empire.
Louis XIV tried them out on the French people. Louis succeeded,
but the French revolution was the result.
Ift recent years the large countries experimenting with planned
economy have been Germany, Italy, Russia, and the United States.
Because of the war, it may be difficult fairly to appraise the results.
One of our leaders, a short time ago, had considerable to say about
the great progress the Russians had made under the system. According
to newspaper reports, he had visited Russia, not as a common man,
whom he so dearly loves, but as an honored guest of the government.
Russia, it must be remembered, has never been a democratic country. It has only changed from a monarchy to a dictatorship.
Mr. Frank R. Kent, the political commentator, was a member of
the same party with which I visited Russia. This was five years before
the war. On his return, he wrote an article giving his impressions of the
country, which were very much like some of the impressions given by
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Mr. William L. White in his recent book, "Report on the Russians."
Mr. Kent closed his article with the statement that "the surest way to
cure a New Dealer is to let him live in Moscow a while.". I agree, with
the proviso, first, that he shall have lived in America under a democratic
form of government; and second, that he live in Russia as a common
man and not as an officer or guest of the government.
The late columnist, 0. 0. McIntyre, in his article of October 3 1,
1935, stated:
"Clay Morgan is among recent visitors to Russia to return
with what has become known as the i. b. d. report: interesting but
depressing. In Leningrad he found things so contagiously gloomy
he could not even laugh at his unfailing cheer restorer-a volume
of Kin Hubbard's Abe Martin. So he had a dandy cry in his hotel
room and skipped the gutter next morning for Paris."
This is also a correct statement of my reaction to Russia five years
before the war and seventeen years after the system of planned economy
had been adopted.

Admitted to a Higher Court
Walter J. Ise, assistant regional attorney in the office of the solicitor,
U. S. Agriculture Department, died recently in Denver. He was admitted to the bar in Kansas in 1912. In 1921 he came to Denver as law
officer in the regional division of the Forest Service, and was appointed
regional attorney for the Agriculture Department in 1942.

Personals
William Albion Carlson, Greeley, is chairman of the interim
committee of the thirty-fifth general assembly and chairman of the subcommittee on crime, probation, parole and related social problems.
Robert G. Bosworth, Denver, is vice-chairman of the interim committee
and chairman of the civil service sub-committee. Robert R. Tarbell,
Saguache, is chairman of the sub-committee on courts, procedure and
statutory revision. Averill C. Johnson, Las Animas, is chairman of
the sub-committee on natural resources. Hubert D. Henry, Denver, is
chairman of the public health sub-committee. Sam T. Taylor, Walsenburg, and Wayne N. Aspinall, Palisade, are members of the interim
committee.
S. Arthur Henry and John E. Gorsuch have been elected to the
board of trustees of Denver University. Morrison Shafroth has been reelected president of the board. A. L. Doud has been elected vice-president
and S. Arthur Henry assistant secretary.

DICTA

167

Donald M. Lesher has been elected to the executive committee of
the Denver chapter of Colorado University Associated Alumni. The
Denver Alumni are planning a reception for Robert L. Stearns, who will
return July 1 as president of Colorado University after an absence of
two years as civilian consultant for the army air force.
Benjamin E. Sweet, president of the Colorado Bar Association, has
been appointed to the Denver Civil Service Commission by the Denver
district judges. He succeeds Horace N. Hawkins, Jr., who refused to
accept another term on the expiration of his term. William E. Hutton
is another member of the commission.
Lt. Col. Theodore A. Chisholm has been awarded the bronze star
medal for the performance of meritorious services in connection with
military operations against the enemy in the South Pacific area. He is
staff judge advocate of Maj. General Frederick Gilbreath's South Pacific
base command headquarters.
James F. Price became dean of the school of law and coordinator of
the schools of law, commerce and public administration of the University of Denver on July 1. Dean Price received a law degree from Stanford University in 1930, and for the following three years served as
legal adviser to American business interests in Shanghai, China. He received the degree of master of laws from Stanford in 1937, and was a
professor of law at San Francisco University from then until 1940, when
he became dean of the law school at Washburn, Kansas. In 1943 he
became president of Emporia (Kansas) State Teachers College.
Edward C. Day, Jr., has been promoted to lieutenant senior grade.
He is serving on an LST craft in the Pacific area and is a veteran of the
Luzon and Mindanao campaigns.
ChiefJustice Norris C. Bakke was the speaker at commencement
exercises of Colorado University. He spoke on "After San Francisco,
What?"
John E. Gorsuch, Denver, has been elected to the board of trustees
of Kiwanis International. He is a past president of the Denver club and
a former district governor of Kiwanis. He is at present vice-chairman
of the non-ferrous metals commission of the War Labor Board.
Canton O'Donnell, Denver lawyer, and his sister, Dorotitia
O'Donnell Daly, have made a gift of books to Denver University law
school in memory of their father, Thomas J. O'Donnell, Denver lawyer,
who died in 1925. The collection will consist of books on the United
States Constitution, its adoption and application to the American scheme
of government and its effect upon the continuation of the American system of free enterprise. Included in the collection will be works of eminent jurists and scholars on the benefits derived from the American system of government.
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David F. How, for seven years secretary of the Colorado Industrial
Commission, has returned from military service to his old post. While
in military service, which he entered as a captain in 1943, he has served
with AMG and CASA.
A. B. Mattson, Denver, has been promoted to lieutenant colonel in
France, where he has charge of redeployment of some air units.

Officer Writes Tribute to Major
Wayne Bannister
Tribute to the memory of Major Wayne A. Bannister is contained
in a letter received recently by L. Ward Bannister, Wayne's father. The
letter is from Col. J. E. Bastion, Jr., Secretary to the Supreme Allied
Commander in Italy.
Col. Bastion's letter follows:
"Your son, Major Wayne A. Bannister, F.A., died on 25
March, 1945, in Southern Italy. He was buried with full military
honors at a ceremony attended by his many friends and associates
of this headquarters. His grave is located in Southern Italy.
"On the occasion of his unfortunate death, I wish to extend
to you my deepest sympathies. The sorrow which we all feel at
his passing is mitigated somewhat in the minds of his colleagues
here at AFHQ by the certain knowledge that he lived a good and
useful life.
"Since Wayne joined the Inter-Service and Political Secretariat last December, he was engaged in work of the greatest importance to the Allied cause, matters of policy, which concerned
on the highest level, the Supreme Allied Commander and the Allied Governments. These tasks he performed in a superior manner,
bringing great credit to himself and to the United States Army,
particularly in the eyes of our British Allies with whom he was
closely associated.
"During the time that I had been associated with your son,
I came to see in him many fine qualities; a dutiful nature, keen
mind, a broad interest in international and social problems, a passion for thorough work, and high moral standards. His immediate
superior, Colonel Lascelles, who has since transferred from this
theatre, has more than once said to me in his typically British manner and with finality, 'Wayne is a good chap.'
"Be assured, his parents, that the good work that Wayne has
done will live, and that he has in the short years of his life in fact
accomplished much more than many of our fellow-men have accomplished in far longer lives. In this knowledge I am sure you can
take comfort."

